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SAME-SEX MARRIAGE BILL 2013 — CONSTITUTIONAL AND STATUTORY PROVISIONS 
Statement 

HON NICK GOIRAN (South Metropolitan) [5.12 pm]: Mr President, I take this opportunity to bring to your 
attention a weighty and lofty matter that I think I can only reasonably ask that you take on notice over the 
summer recess and revert to the house when we return next year. I draw to your attention standing order 
122(3)(b), which reads as follows — 

(3) Any Bill that the President determines — 
… 
(b) in the case of a Council Bill, cannot be introduced in the Council in accordance with 

any constitutional or statutory provision, 
shall be withdrawn by order of the President. 

Mr President, I want to bring to your attention five matters in respect of that standing order that I think require 
your consideration. The first is that you consider the bill that was introduced today—the Same-Sex Marriage Bill 
2013. I was away on urgent parliamentary business when that bill was introduced, otherwise I certainly would 
have voted against the first reading of that bill. Standing order 120(a) confirms that the bill that was introduced 
today is indeed a council bill and therefore falls under the criteria outlined in standing order 123(b).  

I also draw to your attention the explanatory memorandum that was provided today for that bill. The first part of 
the explanatory memorandum states — 

The main object of the Bill is to provide for same-sex marriage between adults; the authorisation of 
celebrants to solemnise same-sex marriages; consequential amendments to other legislation; and related 
purposes. 

Mr President, my submission to you today is that this bill is self-evidently inconsistent with and repugnant to the 
commonwealth Constitution and federal law. I say, Mr President, that your intervention is needed as its retention 
on the notice paper is embarrassing to this house. The bill’s introduction is an abuse of the parliamentary 
process. 

Several members interjected. 

Hon NICK GOIRAN: It seems to me that perhaps my point of order in a similar matter some 12 months ago 
was a little premature. I draw to your attention, Mr President, your ruling at that time, in which you said — 

I note that there has been a division of opinion amongst prominent legal academics throughout Australia 
as to the constitutional validity of legislation introduced in state Parliaments dealing with the issue of 
same-sex marriages. 

Mr President, that is no longer the case as of today. That indeed was the case on 30 November 2012 when you 
delivered that ruling; that can no longer be said to be the case. Mr President, I draw to your attention that today 
the High Court of Australia handed down its decision in the case of The Commonwealth of Australia v The 
Australian Capital Territory. A number of paragraphs that I wish to draw to your attention, Mr President, put this 
matter beyond doubt. The first is paragraph 1, which reads in part — 

Under the Constitution and federal law as it now stands, whether same sex marriage should be provided 
for by law … is a matter for the federal Parliament. 

I emphasise that these are not my words and this is not my opinion; this is the state of the law as of this morning 
when the High Court made this decision. It has put beyond doubt that legislating in this area is a matter for the 
federal Parliament.  

In addition, Mr President, I appreciate that you may not have had the opportunity, as I have, to consider the 
judgement of the High Court. It is lengthy, and that is why I say it is unreasonable for me to expect your ruling 
immediately on this. But I do want to draw to your attention also to some additional paragraphs in the judgement 
by the High Court. I start with paragraph 9, which states in part — 

… if the federal Parliament can make a national law providing for same sex marriage, and has provided 
that the only form of marriage shall be between a man and a woman, the two laws cannot operate 
concurrently. 

It goes on to state in paragraph 10 — 

These reasons will show that the Commonwealth and the Territory were right to submit that s 51(xxi) 
gives the federal Parliament power to pass a law providing for same sex marriage …  
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The learned court then goes on in paragraph 52 of its judgement to once again, if I can say and be so bold, put 
the nail in the coffin with regard to legislating in state Parliaments in this area. Paragraph 52 states in part — 

These reasons will show that it follows that, if a Commonwealth law is a complete statement of the law 
governing a particular relation or thing, a Territory law which seeks to govern some aspect of that 
relation or thing cannot operate concurrently with the federal law to any extent. 

That paragraph must be read in light of what the court states at paragraph 57, which reads in part — 

Read as a whole, the Marriage Act, at least in the form in which it now stands, makes the provisions 
which it does about marriage as a comprehensive and exhaustive statement of the law with respect to 
the creation and recognition of the legal status of marriage.  

That is why the learned court at paragraph 55 made the following conclusion — 

The argument in favour of concurrent operation of the ACT Act and the Marriage Act depended 
ultimately upon the proposition that, because the Marriage Act defines marriage as between persons of 
the opposite sex, the ACT Act can operate concurrently with respect to marriage between persons of the 
same sex. This proposition is flawed and must be rejected.  

Again, I emphasise that this is not my opinion; this is the state of the law as indicated by the High Court this 
morning. With those words, Mr President, it is my request that you provide a ruling on our return from the 
summer recess as to whether this bill should be withdrawn on the basis that it is inconsistent and repugnant to the 
Constitution and federal law. 

The PRESIDENT: Hearing your words, I know you are correct in one aspect of it, but I have not had enough 
time to have a look at the judgement. I think you may have referred to standing order 123(b); I think you may 
have meant standing order 122(3)(b). I will take what you have said on board and consider it over the break.  
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